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Introduction

Mrs Jenkins, a 48-year-old professional belly dancer, was due to 
undergo a laparoscopic sterilisation procedure. She voiced concerns 
about the risks of needing a large abdominal incision, which would 
ruin her career, or falling pregnant afterwards, which her and her 
husband would be unable to cope with. Dr Davies assured her that 
neither would occur, despite both being established risks. Both 
complications subsequently arose. In this report, Kantian ethics will 
be used as a framework to discuss the moral integrity of Dr Davies’ 
actions, focusing specifically on whether his lie was permissible. 
Following this, the legal implications will be discussed, highlighting 
that the doctor may be liable for negligence as he did not inform Mrs 
Jenkins of the risks of the procedure, rendering her consent invalid.

Ethical issues

Deontology is a branch of moral philosophy that focuses on acting 
from a moral duty.1 Kantian ethics is a subtype of deontology, named 
after the 18th century philosopher Immanuel Kant. Central to Kant’s 
theory is his “categorical imperative”, which states that we should ‘act 
as if the maxim of your action were to become through your will a 
universal law’.2 When applied to this case, this means that if Dr Davies 
lied to Mrs Jenkins and thought that his lie was permissible, he must 
condone all forms of lying and consider them all to be permissible. 
Kant considers this to be illogical as Dr Davies could subsequently 
not trust Mrs Jenkins, rendering the doctor–patient relationship 
useless. Furthermore, if lying to a patient about procedural risks was 
to become universally acceptable, no one would be able to trust 
their doctors and may even avoid life-saving treatments due to this 
distrust. 

Given that it would be widely damaging to accept lying as a 
‘universal law’, being honest is, therefore, what Kant categorises as 
a ‘perfect duty’; we are morally obligated to exercise honesty in all 
situations.3 Conversely, imperfect duties can sometimes be violated.3 
Dr Davies’ assurance of Mrs Jenkins reflects a duty of beneficence: 
that of promoting wellbeing or welfare.4 However, Kant considers 
beneficence to be an imperfect duty,5 with honesty trumping it. This 
is because, as aforementioned, Dr Davies could not will lying, even for 
beneficent reasons, to be universalised. As such, a Kantian evaluation 
of Dr Davies’ assurance indicates that it was immoral because he lied, 
therefore violating his perfect duty of being honest. 

Dr Davies could, however, refute this by utilising Ross’ interpretation 
of moral duties. Ross was a 19th century philosopher who believed 
that all duties are 'prima facie'. This means that individual duties are 
compulsory but they can be overridden by opposing duties.6 In this 
case, Dr Davies could contend that his duty to comfort and reassure 
Mrs Jenkins trumps his duty of honesty. The concept of ‘therapeutic 
privilege’7 outlines that ‘using lies or deception to preserve the 
patient's hope, and psychological and moral integrity’7 can be 
acceptable in some circumstances. Dr Davies could contend that he 
applied this here, and it could be argued on this basis that he acted 
morally.

Nonetheless, Kantian ethics is based on deontological principles, 
which categorically distinguish between the right and the good.8 In 
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other words, what we ought to do versus what action comes from 
a good motive.6 It is acknowledged that Dr Davies could defend his 
action as morally good if the lie stemmed from a good motive, such 
as wanting to reassure Mrs Jenkins; however, in this case, it was not 
the right action. This is because reassuring Mrs Jenkins may help 
her in the short term, but this action involves both lying to her, thus 
breaking her trust, and violating her right to an autonomous decision 
(a decision made independently of external governance). Dr Davies 
may feel that he did the right thing as he promoted Mrs Jenkins’ 
short-term welfare; however, Kant holds that the ability to reason, 
not feel, is what makes us able to act morally.8 Thus, Dr Davies should 
recognise that the moral rightness of respecting Mrs Jenkins' right to 
autonomy and being honest trumps the moral goodness that may 
underpin his intentions when he lied to her.

Legal issues

The legal issue at hand pertains to whether, through withholding 
information regarding the risks of the procedure, Dr Davies acted 
negligently.9,10 In common law, a claim of negligence must satisfy a 
tripartite test in order to be successful; the claimant must prove, on 
the balance of probabilities, that they were owed a duty of care by 
the defendant, that this duty was breached, and that the breach by 
the defendant was what caused harm to the claimant.11

The relevant duty owed by Dr Davies is that of disclosure. He must 
gain valid consent from Mrs Jenkins for the procedure, meaning 
she must have capacity, consent voluntarily, and have an adequate 
understanding of the risks and benefits.12 Usually, before a surgical 
procedure, the patient would have the risks listed to them. In this case, 
Mrs Jenkins is presumed to have capacity,13 but is left unaware of the 
‘material risks’14 of the procedure due to Dr Davies’ non-disclosure, 
thus rendering her consent invalid and leaving her unable to make a 
fully informed, autonomous decision.

‘Material risks’ are those that Mrs Jenkins would deem significant to 
her personally.14 She expresses that she and her husband would not 
cope with having more children, thus, we can infer that she would 
likely attach significance to the risk of becoming pregnant after the 
procedure. Furthermore, she is a belly dancer and specifically asks 
whether she would need a large incision, thus, it is likely she would 
also attach significance to the risk of the laparoscopic procedure 
becoming a laparotomy, leaving her with a large scar. As such, Dr Davies 
breached his duty to Mrs Jenkins by not disclosing this information to 
her. The evidence for this breach is further strengthened by the fact 
that Mrs Jenkins specifically asked for the information. As explained 
by Lord Bridge in Sidaway v Board of Governors of the Bethlem Royal 
Hospital,10 Dr Davies must answer Mrs Jenkins’ questions regarding 
the procedure ‘both truthfully and as fully as [she] requires’.10 

Without focusing on the test for causation, it is proposed that if 
Mrs Jenkins could prove that she would have abstained from the 
procedure if given this information, she might be successful in her 
claim of negligence against Dr Davies. 

Recommendation

In light of this ethical and legal analysis, it is concluded that Dr 
Davies should have fully informed Mrs Jenkins about the risks of 
the procedure. His action to reassure her may have reflected moral 
goodness, but it was not morally right as it breached his duty of 
honesty and violated Mrs Jenkins’ right to autonomy. Furthermore, 
Dr Davies could be found guilty of negligence as he failed to disclose 
important risks to Mrs Jenkins, rendering her consent uninformed 
and invalid.

Disclaimer The characters in this case study are purely fictional and 
do not represent real people.

Copyright This work is licensed under the Creative Commons 
Attribution-NonCommercial-NoDerivatives 4.0 International License. 
To view a copy of the license, visit https://creativecommons.org/
licenses/by-nc-nd/4.0/legalcode. The copyright of all articles belongs 
to the author(s), and a citation should be made when any article is 
quoted, used or referred to in another work. All articles included 
in the INSPIRE Student Health Sciences Research Journal are written 
and reviewed by students, and the Editorial Board is composed of 
students. Thus, this journal has been created for educational purposes 
and all content is available for reuse by the authors in other formats, 
including peer-reviewed journals. 

Inspire Student Health Sciences Research Journal | Autumn 2020

The concept of 'therapeutic privilege' 
outlines that 'using lies or deception 
to preserve the patient's hope, and 
psychological and moral integrity' can 
be acceptable in some circumstances. 



References 

1. 
2.

3.

4.

5.

6.
7.

8.
9.
10.
11.

12.

13.

14.

Inspire Student Health Sciences Research Journal | Autumn 2020

Heinzelmann N. Deontology defended. Synthese, 2018; 195(12):5197–5216. 
Allison HE (2011). Kant's groundwork for the metaphysics of morals: a 
commentary. Oxford University Press, Oxford.
Rice S, Trafimow D, Hunt G, et al. Generalizing Kant's distinction between 
perfect and imperfect duties to trust in different situations. The Journal of 
General Psychology, 2010; 137(1):20–36. 
Beauchamp TL, Childress JF (2013). Principles of biomedical ethics, 7th edn. 
Oxford University Press, New York, NY.
Cummiskey D (1996). The (not so) imperfect duty of beneficence. In: Kantian 
Consequentialism. Oxford University Press, Oxford.
Ross WD (1930). The right and the good. Clarendon Press, Oxford.
Richard C, Lajeunesse Y, Lussier MT. Therapeutic privilege: between the 
ethics of lying and the practice of truth. Journal of Medical Ethics, 2010; 
36(6):353–357. 
Driver J (2006). Ethics: the fundamentals. Blackwell Publishing, Malden, MA. 
Chatterton v Gerson [1981] 1 ALL ER 257.
Sidaway v Board of Governors of the Bethlem Royal Hospital [1985] AC 871.
Bryden D, Storey I. Duty of care and medical negligence. Continuing 
Education in Anaesthesia, Critical Care & Pain, 2011; 11(4):124–127.
British Medical Association. Getting consent adults with capacity as a 
medical student. Available from: www.bma.org.uk/advice/employment/
ethics/medical-students-ethics-toolkit/6-consent-to-treatment-capacity. 
Accessed: 22 May 2019.
Department of Health (2005). Mental Capacity Act 2005. Available from: 
www.legislation.gov.uk/ukpga/2005/9/contents. Accessed: 22 September 
2020.
Montgomery v Lanarkshire Health Board [2015] UKSC 11.
    


